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Necessity Theory in Light of Islamic Sharia and Administrative Law: A
Comparative Study
Dr. Saif Naser Ali Elhaimi
Assistant Professor of General Law and Head of Law Department, Future

University

Abstract:

The Islamic Sharia defines the theory of necessity, as the Islamic society, like
any other society, is often confronted by cases of what is considered as cases of
necessity, which require from the rulers or the men of public authority good measure
and quick action to face the dangers arising from it, otherwise the Islamic state and
individuals will be exposed to dangers that may arise. storming public reconciliation.
Here, we find that the Islamic Sharia - which in its rulings adhered to the principle of
taking care of people's interests under any consideration and in all cases - had
approved and authorized at an early age when modern laws preceded by several
centuries the taking of some exceptional measures required by the situation, which
guarantee the realization of the mentioned principle even if it would lead to exit About
some of the rulings that God Almighty initially legislated, and which were clearly
indicated by the noble Qur’anic texts and the honorable Sunnah of the Prophet.
money, mind, and offspring, and they argued that preserving these five necessities
makes it permissible to violate the legal duties, after they derived rules, conditions and
restrictions for them from the sources of legal ruling.

The necessity theory in administrative law is also one of the theories that
represent a major center in the world of law due to its importance from both a
scientific and practical point of view. It is legally permissible, necessarily, that
injustice does not happen to those to whom management procedures are applied under

those circumstances.
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- '"Circonstances exceptionnelles: Idée imprécise, qui ne saurait étre

définie, et varie avec chaque espéce'. Voir C.E, 16 Auvril

Laugier, S, 1948, I,

1948,

- il lui incombe...de veiller ace qu atoute époque les services publics

...soient en etat de fonctionner et a ce quer Ise difficultant de al guerre

n en paralysent pas la marche".

- André de laubadére, jean—claude venezia et Yves gaudemet, Traité

de droit administrtif, Tome 1,11é&dition, Libraire general de droit et de

jurisprudence, Paris, 1990.,
- C.E., 27Juin 1924, chambre syndicale.
- C.E., 31 Oct, 1924, Cotte.
- C.E.18 mai 1983, Felix Rodes.
- C.E., 28 juin 1918, , Hyriés, Rec.
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